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HISTORY OF MANDATORY SUPERVISION

“Mandatory supervision was originally created to ensure parole custody for all prisoners in
order to prevent recidivism.”  See House Bill 1433 Comm. Report (Amended), 74th Leg. (April 11,
1995). 

It was intended to provide the inmate with a supervised transition from prison to the local
community and to ensure that parole officers would provide the releasee with guidance, control,
assistance, and support.  See Ex parte Retzlaff, 135 S.W.3d 45, 48 (Tex.Crim.App. 2004);  Ex Parte
George Alexander Ervin, Cause no. AP-74,985, 2005 Tex. Crim. App. LEXIS 518 (April 6, 2005).

Original Mandatory Supervision Statute

When mandatory supervision release was first enacted in 1977, any prisoner aside from
one who was serving a life sentence or had been sentenced to death, was eligible for mandatory
supervision release.  See Act of May 30, 1977, 65th Leg., R.S., ch. 347, §1, 1977 TEX. GEN. LAWS
925, 927-28. See Ex parte Retzlaff, 135 S.W.3d 45, 48 (Tex.Crim.App. 2004).  See also Ex Parte
George Alexander Ervin, Cause no. AP-74,985, 2005 Tex. Crim. App. LEXIS 518 (April 6, 2005).

This means that from 1977 until 1987, an eligible prisoner whose “actual calendar time”
plus “accrued good conduct time” equaled the term of his sentence was automatically released on
mandatory supervision and treated as if he were on parole.  See former TEX. CODE CRIM. PROC. art.
42.18, §8(c).



1987 Revisions To Mandatory Supervision Statute 

In 1987, the Texas Legislature amended the mandatory supervision release provision, former
TEXAS CODE OF CRIMINAL PROCEDURE art. 42.18, §8(c), to make certain prisoners convicted of
especially serious offenses, and those who had used a deadly weapon in committing their crimes,
ineligible for release on mandatory supervision.

The new statute, effective September 1, 1987, applied to prisoners whose offenses were
committed on or after September 1, 1987 and provided that the prisoners who were then serving
sentences for the enumerated offenses were not eligible for release on mandatory supervision:

“A Prisoner may not be released to mandatory supervision if the prisoner is serving
a sentence for an offense and the judgment for the offense contains an affirmative
finding under subdivision (2), subsection (a), section 3g, article 42.12, of this code
or if the prisoner is serving a sentence for:

(1) a first degree felony under section 19.02, Penal Code (murder);
(2) a capital felony under section 19.03, Penal Code (capital murder);
(3) a first degree felony or a second degree felony under section 20.04, Penal

Code (aggravated kidnapping);
(4) a second degree felony under section 22.011, Penal Code (sexual assault);
(5) a second degree or third degree felony under section 22.02, penal code

(aggravated assault);
(6) a first degree felony under section 22.021, Penal Code (aggravated sexual

assault);
(7) a first degree felony under section 22.03, Penal Code (deadly assault on law

enforcement or corrections officer or court participant);
(8) a first degree felony under section 22.04, Penal Code (injury to a child or

an elderly individual);
(9) a first degree felony under section 28.02, Penal Code (arson);
(10) a second degree felony under section 29.02, Penal Code (robbery);
(11) a first degree felony under section 29.03, Penal Code (aggravated robbery);

or
(12) a first degree felony under section 30.02, Penal Code (burglary), if the

offense is punished under subsection (d)(2) or (d)(3) of that section.”

See 1987 Tex. ALS 1101; 1987 TEX. GEN. LAWS 1101; 1987 Tex. SB 3411987.  A prisoner serving
a sentence for any of the offenses listed above could not be released on mandatory supervision.  He
could only release on regular parole or by serving his entire sentence.



1996 Revisions To Mandatory Supervision Statute

Some of the prisoners  who were required to be released on mandatory supervision were not
rehabilitated and still constituted a danger to the public.  Therefore, in 1995, the 74th Texas
Legislature amended the mandatory supervision statute to permit a parole panel to exercise
discretion in deciding whether a person who was eligible for release on mandatory supervision
should, nonetheless, be kept in custody.  See House Bill 1433 Comm. Report (Amended), 74th Leg.
(April 11, 1995) (“the purpose of this Act is to give the Pardons and Parole Board a lever to close
the ‘automatic open door’ of mandatory supervision. ... This legislation allows for discretionary
release by the Pardons and Parole Board for all inmates, while still providing for the original intent
of the legislation, supervised release, in most instances”).  

The 1995 legislation made ineligible those inmates who had ever been convicted of one of
the enumerated offenses.  Act of May 29, 1995, 74th Leg. R.S., ch. 263, §§ 1, 1995 TEX. GEN. LAWS
2592 (now codified in TEX. GOV'T CODE §508.149(a)).

The bill analysis for House Bill 1433 of the 74th Regular Legislative Session, which
amended Article 42.18, Section 8(c), supports the conclusion that the Legislature intended to include
all prior serious offenses.  The changes were intended to amend §8(c), Article 42.18, Code of
Criminal Procedure, to prevent those previously convicted of crimes ineligible for mandatory
supervision from eligibility for any future conviction, regardless of the current offense.  
HOUSE COMM. ON CORRECTIONS, BILL ANALYSIS, TEX. H.B. 1433, §§ 1, 75th Leg., R.S. (1995). See
also Ex Parte George Alexander Ervin, Cause no. AP-74,985, 2005 Tex. Crim. App. LEXIS 518
(April 6, 2005).  Commonly referred to as “House Bill 1433,” the revised statute provided that:

“A prisoner may not be released to mandatory supervision if the prisoner is serving
or has previously been convicted for an offense and the judgment for the offense
contains an affirmative finding under subdivision (2), subsection (a), section 3g,
article 42.12, of this code or if the prisoner is serving a sentence for or has
previously been convicted of:

(1) a first degree felony under section 19.02, Penal Code (murder);
(2) a capital felony under section 19.03, Penal Code (capital murder);
(3) a first degree felony or a second degree felony under section 20.04, Penal

Code (aggravated kidnapping);
(4) a second degree felony under section 22.011, Penal Code (sexual assault);
(5) a second degree or first degree felony under section 22.02, Penal Code

(aggravated assault);
(6) a first degree felony under section 22.021, Penal Code (aggravated sexual

assault);
(7) a first degree felony under section 22.04, Penal Code (injury to a child,

elderly individual, or disabled individual);
(8) a first degree felony under section 28.02, Penal Code (arson);
(9) a second degree felony under section 29.02, Penal Code (robbery);
(10) a first degree felony under section 29.03, Penal Code (aggravated robbery);



(11) a first degree felony under section 30.02, Penal Code (burglary); or
(12) a felony for which the punishment is increased under section 481.134, Health

and Safety Code” (drug-free zones)

The revised statute also provided that:

“a prisoner may not be released on mandatory supervision if a parole
panel determines that the prisoner's accrued good conduct time is not
an accurate reflection of the prisoner's potential for rehabilitation
and that the prisoner's release would endanger the public. A parole
panel that makes a determination under this section shall specify in
writing the reasons for the determination. A determination under this
subsection is not subject to administrative or judicial review, except
that the parole panel making the determination shall reconsider the
prisoner for release on mandatory supervision at least twice during
the two years after the date of the determination.” (emphasis added)

Under the revised statute, “an inmate may not be released to mandatory supervision if a parole panel
determines that:

• the inmate's accrued good conduct time is not an accurate reflection of the inmate's
potential for rehabilitation;  and

• the inmate's release would endanger the public.”

See TEX. GOV'T CODE §508.149(b);  74th Regular Legislative Session 1995 Tex. H.B. 1433

The revised statute was intended as a “failsafe mechanism” to protect society from the
inappropriate release of those who are not truly rehabilitated and who would constitute a present
danger to the public.  With this revision, prisoners eligible for mandatory supervision have a vested,
statutory entitlement to release on mandatory supervision, but it is an interest that may be defeated
if a parole panel makes these findings in its review.  Therefore, a prisoner who is eligible for release
on mandatory supervision will be released unless the parole panel makes these two specific findings
in its review.   Ex parte Retzlaff, 135 S.W.3d 45, 48-49 (Tex.Crim.App.–2004).

The change in the law applied only to a prisoner serving a sentence for an offense
committed on or after the effective date of the Act (September 1, 1996).  

For purposes of this section, an offense is committed before the effective date of this Act
if any element of the offense occurs before the effective date.

A prisoner serving a sentence for an offense committed before the effective date of this
Act is covered by the law in effect when the offense was committed, and the former law is
continued in effect for that purpose.”  See 74th Regular Legislative Session 1995 Tex. H.B.
1433.



1997 Revisions to Mandatory Supervision Statute

Effective September, 1, 1997, the mandatory supervision statute (Texas Government Code
§508.149) was revised to provide as follows:

(a) an inmate may not be released to mandatory supervision if the inmate is
serving a sentence for or has been previously convicted of:
(1) an offense for which the judgment contains an affirmative finding

under section 3g(a)(2), article 42.12, Code of Criminal Procedure;
(2) a first degree felony under section 19.02, Penal Code; (murder)
(3) a capital felony under section 19.03, Penal Code; (capital murder)
(4) a first degree felony or a second degree felony under section 20.04,

Penal Code; (aggravated kidnapping)
(5) a second degree felony under section 22.011, Penal Code; (sexual

assault)
(6) a first degree felony or a second degree felony under section 22.02,

Penal Code; (aggravated assault)
(7) a first degree felony under section 22.021, Penal Code; (aggravated

sexual assault)
(8) a first degree felony under section 22.04, Penal Code;  (injury to a

child, elderly individual, or disabled individual)
(9) a first degree felony under section 28.02, Penal Code; (arson)
(10) a second degree felony under section 29.02, Penal Code; (robbery)
(11) a first degree felony under section 29.03, Penal Code; (aggravated

robbery)
(12) a first degree felony under section 30.02, Penal Code; (burglary) or
(13) a felony for which the punishment is increased under section

481.134, Health and Safety Code (drug-free zones)

(b) an inmate may not be released to mandatory supervision if a parole panel
determines that:

(1) the inmate's accrued good conduct time is not an accurate reflection
of the inmate's potential for rehabilitation; and

(2) the inmate's release would endanger the public.

(c) a parole panel that makes a determination under subsection (b) shall specify
in writing the reasons for the determination.

(d) a determination under subsection (b) is not subject to administrative or
judicial review, except that the parole panel making the determination shall
reconsider the inmate for release to mandatory supervision at least twice
during the two years after the date of the determination.

See 1997 Tex. ALS 165; 1997 Tex. Gen. Laws 165; 1997 Tex. Ch 165; 1997 Tex. SB 898.



1999 Revisions to Mandatory Supervision Statute

Effective September, 1, 1999, the mandatory supervision statute (Texas Government Code
§508.149) was revised to provide as follows:

(a) an inmate may not be released to mandatory supervision if the inmate is
serving a sentence for or has been previously convicted of:
(1) an offense for which the judgment contains an affirmative finding

under section 3g(a)(2), article 42.12, Code of Criminal Procedure;
(2) a first degree felony or a second degree felony under section 19.02,

Penal Code; (murder)
(3) a capital felony under section 19.03, Penal Code; (capital murder)
(4) a first degree felony or a second degree felony under section 20.04,

Penal Code; (aggravated kidnapping)
(5) a second degree felony or a third degree felony under section 21.11,

Penal Code; (indecency with a child)
(6) a second degree felony under section 22.011, Penal Code; (sexual

assault)
(7) a first degree felony or a second degree felony under section 22.02,

Penal Code; (aggravated assault)
(8) a first degree felony under section 22.021, Penal Code; (aggravated

sexual assault)
(9) a first degree felony under section 22.04, Penal code;  (injury to a

child, elderly individual, or disabled individual)
(10) a first degree felony under section 28.02, Penal Code; (arson)
(11) a second degree felony under section 29.02, Penal Code; (robbery)
(12) a first degree felony under section 29.03, Penal Code; (aggravated

robbery)
(13) a first degree felony under section 30.02, Penal Code; (burglary) or
(14) a felony for which the punishment is increased under section

481.134, Health and Safety Code (drug-free zones)

See 1999 Tex. ALS 62; 1999 Tex. Gen. Laws 62; 1999 Tex. Ch 62; 1999 Tex. SB 1368.



2001 Revisions to Mandatory Supervision Statute

Effective September, 1, 2001, the mandatory supervision statute (Texas Government Code
§508.149) was revised to provide as follows:

(a) An inmate may not be released to mandatory supervision if the inmate is
serving a sentence for or has been previously convicted of:
(1) an offense for which the judgment contains an affirmative finding

under Section 3g(a)(2), Article 42.12, Code of Criminal Procedure;
(2) a first degree felony or a second degree felony under Section 19.02,

Penal Code; (murder)
(3) a capital felony under Section 19.03, Penal Code; (capital murder)
(4) a first degree felony or a second degree felony under Section 20.04,

Penal Code; (aggravated kidnapping)  
(5) a second degree felony or a third degree felony under Section 21.11,

Penal Code; (indecency with a child)
(6) a second degree felony under Section 22.011, Penal Code; (sexual

assault)
(7) a first degree felony or a second degree felony under Section 22.02,

Penal Code; (aggravated assault)
(8) a first degree felony under Section 22.021, Penal Code; (aggravated

sexual assault)
(9) a first degree felony under Section 22.04, Penal Code;  (injury to a

child, elderly individual or disabled individual)
(10) a first degree felony under Section 28.02, Penal Code; (arson)
(11) a second degree felony under Section 29.02, Penal Code; (robbery)
(12) a first degree felony under Section 29.03, Penal Code; (aggravated

robbery)
(13) a first degree felony under Section 30.02, Penal Code; (burglary) or
(14) a felony for which the punishment is increased under Section 481.134

(drug free zone) or Section 481.140 , Health and Safety Code (use
of child in commission of offense).

See 2001 Tex. ALS 786; 2001 Tex. Gen. Laws 786; 2001 Tex. Ch 786; 2001 Tex. HB 156.

The change in law made by this Act applies only to a person convicted of an offense
committed on or after the effective date of this Act.

For purposes of this section, an offense is committed before the effective date of this Act if
any element of the offense occurs before the effective date.

A person convicted of an offense committed before the effective date of this Act is
covered by the law in effect when the offense was committed, and the former law is continued
in effect for that purpose.  See  2001 Tex. ALS 786; 2001 Tex. Gen. Laws 786; 2001 Tex. Ch
786; 2001 Tex. HB 156



2007 Revisions to Mandatory Supervision Statute

Effective September 1, 2007, the mandatory supervision statute (Texas Government Code
§508.149) was revised to provide as follows:

(a) An inmate may not be released to mandatory supervision if the inmate is
serving a sentence for or has been previously convicted of:
(1) an offense for which the judgment contains an affirmative finding

under Section 3g(a)(2), Article 42.12, Code of Criminal Procedure;
(2) a first degree felony or a second degree felony under Section 19.02,

Penal Code; (murder)
(3) a capital felony under Section 19.03, Penal Code; (capital murder)
(4) a first degree felony or a second degree felony under Section 20.04,

Penal Code; (aggravated kidnapping)
(5) an offense under Section 21.11, Penal Code; (indecency with a

child)
(6) a felony under Section 22.011, Penal Code; (sexual assault)
(7) a first degree felony or a second degree felony under Section 22.02,

Penal Code; (aggravated assault)
(8) a first degree felony under Section 22.021, Penal Code; (aggravated

sexual assault)
(9) a first degree felony under Section 22.04, Penal Code;  (injury to a

child, elderly individual or disabled individual)
(10) a first degree felony under Section 28.02, Penal Code; (arson)
(11) a second degree felony under Section 29.02, Penal Code; (robbery)
(12) a first degree felony under Section 29.03, Penal Code; (aggravated

robbery)
(13) a first degree felony under Section 30.02, Penal Code; (burglary)
(14) a felony for which the punishment is increased under Section 481.134

(drug free zone) or Section 481.140, Health and Safety Code (use of
child in commission of offense);

(15) an offense under Section 43.25, Penal Code (sexual performance by
a child); or

(16) an offense under Section 21.02, Penal Code (continuous sexual
abuse of young child or children).

Added by Acts 1997, 75th Leg., ch. 165, §§ 12.01, eff. Sept. 1, 1997. Amended by Acts 1999, 76th
Leg., ch. 62, §§ 10.22, eff. Sept. 1, 1999; Acts 2001, 77th Leg., ch. 786, §§ 3, eff. June 14, 2001.
Amended by: Acts 2007, 80th Leg., R.S., Ch. 593 (H.B. 8), §§ 4.01(a) provides: “Except as
provided by Subsections (b) and (c) of this section, the change in law made by this Act applies
only to an offense committed on or after September 1, 2007. An offense committed before
September 1, 2007, is covered by the law in effect when the offense was committed, and the
former law is continued in effect for that purpose. For the purposes of this section, an offense
was committed before September 1, 2007, if any element of the offense occurred before that
date.”



2011 Revisions to Mandatory Supervision Statute

Effective September 1, 2011, the mandatory supervision statute (Texas Government Code
§508.149) was revised to provide as follows:

Sec. 508.149. INMATES INELIGIBLE FOR MANDATORY SUPERVISION.

Text of subsection as amended by Acts 2011, 82nd Leg., R.S., Ch. 1, Sec. 5.02 (SB 24)

(a) An inmate may not be released to mandatory supervision if the inmate is serving a
sentence for or has been previously convicted of:
(1) an offense for which the judgment contains an affirmative finding under

Section 3g(a)(2), Article 42.12, Code of Criminal Procedure;
(2) a first degree felony or a second degree felony under Section 19.02, Penal

Code;
(3) a capital felony under Section 19.03, Penal Code;
(4) a first degree felony or a second degree felony under Section 20.04, Penal

Code;
(5) an offense under Section 21.11, Penal Code;
(6) a felony under Section 22.011, Penal Code;
(7) a first degree felony or a second degree felony under Section 22.02, Penal

Code;
(8) a first degree felony under Section 22.021, Penal Code;
(9) a first degree felony under Section 22.04, Penal Code;
(10) a first degree felony under Section 28.02, Penal Code;
(11) a second degree felony under Section 29.02, Penal Code;
(12) a first degree felony under Section 29.03, Penal Code;
(13) a first degree felony under Section 30.02, Penal Code;
(14) a felony for which the punishment is increased under Section 481.134 or

Section 481.140, Health and Safety Code;
(15) an offense under Section 43.25, Penal Code;
(16) an offense under Section 21.02, Penal Code;
(17) a first degree felony under Section 15.03, Penal Code;
(18) an offense under Section 43.05, Penal Code; or
(19) an offense under Section 20A.02, Penal Code.



Text of subsection as amended by Acts 2011, 82nd Leg., R.S., Ch. 122, Sec. 11 (HB 3000)

(a) An inmate may not be released to mandatory supervision if the inmate is serving a
sentence for or has been previously convicted of:
(1) an offense for which the judgment contains an affirmative finding under

Section 3g(a)(2), Article 42.12, Code of Criminal Procedure;
(2) a first degree felony or a second degree felony under Section 19.02, Penal

Code;
(3) a capital felony under Section 19.03, Penal Code;
(4) a first degree felony or a second degree felony under Section 20.04, Penal

Code;
(5) an offense under Section 21.11, Penal Code;
(6) a felony under Section 22.011, Penal Code;
(7) a first degree felony or a second degree felony under Section 22.02, Penal

Code;
(8) a first degree felony under Section 22.021, Penal Code;
(9) a first degree felony under Section 22.04, Penal Code;
(10) a first degree felony under Section 28.02, Penal Code;
(11) a second degree felony under Section 29.02, Penal Code;
(12) a first degree felony under Section 29.03, Penal Code;
(13) a first degree felony under Section 30.02, Penal Code;
(14) a felony for which the punishment is increased under Section 481.134 or

Section 481.140, Health and Safety Code;
(15) an offense under Section 43.25, Penal Code;
(16) an offense under Section 21.02, Penal Code;
(17) a first degree felony under Section 15.03, Penal Code; or
(18) an offense under Section 20A.03, Penal Code.

(b) An inmate may not be released to mandatory supervision if a parole panel determines
that:
(1) the inmate's accrued good conduct time is not an accurate reflection of the

inmate's potential for rehabilitation; and
(2) the inmate's release would endanger the public.

(c) A parole panel that makes a determination under Subsection (b) shall specify in
writing the reasons for the determination.

(d) A determination under Subsection (b) is not subject to administrative or judicial
review, except that the parole panel making the determination shall reconsider the
inmate for release to mandatory supervision at least twice during the two years after
the date of the determination.

Added by Acts 1997, 75th Leg., ch. 165, Sec. 12.01, eff. Sept. 1, 1997. Amended by Acts 1999, 76th
Leg., ch. 62, Sec. 10.22, eff. Sept. 1, 1999; Acts 2001, 77th Leg., ch. 786, Sec. 3, eff. June 14, 2001.
Amended by: 
Acts 2007, 80th Leg., R.S., Ch. 593, Sec. 1.11, eff. September 1, 2007.
Acts 2009, 81st Leg., R.S., Ch. 146, Sec. 3, eff. September 1, 2009.
Acts 2011, 82nd Leg., R.S., Ch. 1, Sec. 5.02, eff. September 1, 2011.
Acts 2011, 82nd Leg., R.S., Ch. 122, Sec. 11, eff. September 1, 2011.



2013 Revisions to Mandatory Supervision Statute

Effective September 1, 2013, the mandatory supervision statute (Texas Government Code
§508.149) was revised to provide as follows:

Sec. 508.149. INMATES INELIGIBLE FOR MANDATORY SUPERVISION.

(a) An inmate may not be released to mandatory supervision if the inmate is serving a
sentence for or has been previously convicted of:
(1) an offense for which the judgment contains an affirmative finding under

Section 3g(a)(2), Article 42.12, Code of Criminal Procedure;
(2) a first degree felony or a second degree felony under Section 19.02, Penal

Code;
(3) a capital felony under Section 19.03, Penal Code;
(4) a first degree felony or a second degree felony under Section 20.04, Penal

Code;
(5) an offense under Section 21.11, Penal Code;
(6) a felony under Section 22.011, Penal Code;
(7) a first degree felony or a second degree felony under Section 22.02, Penal

Code;
(8) a first degree felony under Section 22.021, Penal Code;
(9) a first degree felony under Section 22.04, Penal Code;
(10) a first degree felony under Section 28.02, Penal Code;
(11) a second degree felony under Section 29.02, Penal Code;
(12) a first degree felony under Section 29.03, Penal Code;
(13) a first degree felony under Section 30.02, Penal Code;
(14) a felony for which the punishment is increased under Section 481.134 or

Section 481.140, Health and Safety Code;
(15) an offense under Section 43.25, Penal Code;
(16) offense under Section 21.02, Penal Code;
(17) a first degree felony under Section 15.03, Penal Code;
(18) an offense under Section 43.05, Penal Code;
(19) an offense under Section 20A.02, Penal Code;
(20) an offense under Section 20A.03, Penal Code; or
(21) a first degree felony under Section 71.02 or 71.023, Penal Code.

(b) An inmate may not be released to mandatory supervision if a parole panel determines
that:
(1) the inmate's accrued good conduct time is not an accurate reflection of the

inmate's potential for rehabilitation;  and
(2) the inmate's release would endanger the public.



(c) A parole panel that makes a determination under Subsection (b) shall specify in
writing the reasons for the determination.

(d) A determination under Subsection (b) is not subject to administrative or judicial
review, except that the parole panel making the determination shall reconsider the
inmate for release to mandatory supervision at least twice during the two years after
the date of the determination.

Added by Acts 1997, 75th Leg., ch. 165, Sec. 12.01, eff. Sept. 1, 1997.  Amended by Acts 1999, 76th
Leg., ch. 62, Sec. 10.22, eff. Sept. 1, 1999;  Acts 2001, 77th Leg., ch. 786, Sec. 3, eff. June 14, 2001.
Amended by: 
Acts 2007, 80th Leg., R.S., Ch. 593 (H.B. 8), Sec. 1.11, eff. September 1, 2007.
Acts 2009, 81st Leg., R.S., Ch. 146 (S.B. 1832), Sec. 3, eff. September 1, 2009.
Acts 2011, 82nd Leg., R.S., Ch. 1 (S.B. 24), Sec. 5.02, eff. September 1, 2011.
Acts 2011, 82nd Leg., R.S., Ch. 122 (H.B. 3000), Sec. 11, eff. September 1, 2011.
Acts 2013, 83rd Leg., R.S., Ch. 161 (S.B. 1093), Sec. 9.011, eff. September 1, 2013.
Acts 2013, 83rd Leg., R.S., Ch. 1325 (S.B. 549), Sec. 3, eff. September 1, 2013.



2017 Revisions to Mandatory Supervision Statute

In 2015, the 84th Legislature amended the mandatory supervision statute (Texas Government
Code §508.149) as follows:

Sec. 508.149.  INMATES INELIGIBLE FOR MANDATORY SUPERVISION.
Text of subsection effective until January 1, 2017

(a) An inmate may not be released to mandatory supervision if the inmate is serving a
sentence for or has been previously convicted of:
(1) an offense for which the judgment contains an affirmative finding under

Section 3g(a)(2), Article 42.12, Code of Criminal Procedure;
(2) a first degree felony or a second degree felony under Section 19.02, Penal

Code;
(3) a capital felony under Section 19.03, Penal Code;
(4) a first degree felony or a second degree felony under Section 20.04, Penal

Code;
(5) an offense under Section 21.11, Penal Code;
(6) a felony under Section 22.011, Penal Code;
(7) a first degree felony or a second degree felony under Section 22.02, Penal

Code;
(8) a first degree felony under Section 22.021, Penal Code;
(9) a first degree felony under Section 22.04, Penal Code;
(10) a first degree felony under Section 28.02, Penal Code;
(11) a second degree felony under Section 29.02, Penal Code;
(12) a first degree felony under Section 29.03, Penal Code;
(13) a first degree felony under Section 30.02, Penal Code;
(14) a felony for which the punishment is increased under Section 481.134 or

Section 481.140, Health and Safety Code;
(15) an offense under Section 43.25, Penal Code;
(16) an offense under Section 21.02, Penal Code;
(17) a first degree felony under Section 15.03, Penal Code;
(18) an offense under Section 43.05, Penal Code;
(19) an offense under Section 20A.02, Penal Code;
(20) an offense under Section 20A.03, Penal Code; or
(21) a first degree felony under Section 71.02 or 71.023, Penal Code.



Text of subsection effective on January 1, 2017

(a) An inmate may not be released to mandatory supervision if the inmate is serving a
sentence for or has been previously convicted of:
(1) an offense for which the judgment contains an affirmative finding under

Article 42A.054(c) or (d), Code of Criminal Procedure;
(2) a first degree felony or a second degree felony under Section 19.02, Penal

Code;
(3) a capital felony under Section 19.03, Penal Code;
(4) a first degree felony or a second degree felony under Section 20.04, Penal

Code;
(5) an offense under Section 21.11, Penal Code;
(6) a felony under Section 22.011, Penal Code;
(7) a first degree felony or a second degree felony under Section 22.02, Penal

Code;
(8) a first degree felony under Section 22.021, Penal Code;
(9) a first degree felony under Section 22.04, Penal Code;
(10) a first degree felony under Section 28.02, Penal Code;
(11) a second degree felony under Section 29.02, Penal Code;
(12) a first degree felony under Section 29.03, Penal Code;
(13) a first degree felony under Section 30.02, Penal Code;
(14) a felony for which the punishment is increased under Section 481.134 or

Section 481.140, Health and Safety Code;
(15) an offense under Section 43.25, Penal Code;
(16) an offense under Section 21.02, Penal Code;
(17) a first degree felony under Section 15.03, Penal Code;
(18) an offense under Section 43.05, Penal Code;
(19) an offense under Section 20A.02, Penal Code;
(20) an offense under Section 20A.03, Penal Code; or
(21) a first degree felony under Section 71.02 or 71.023, Penal Code.

(b) An inmate may not be released to mandatory supervision if a parole panel determines
that:
(1) the inmate's accrued good conduct time is not an accurate reflection of the

inmate's potential for rehabilitation;  and
(2) the inmate's release would endanger the public.

(c) A parole panel that makes a determination under Subsection (b) shall specify in
writing the reasons for the determination.

(d) A determination under Subsection (b) is not subject to administrative or judicial
review, except that the parole panel making the determination shall reconsider the
inmate for release to mandatory supervision at least twice during the two years after
the date of the determination.



Added by Acts 1997, 75th Leg., ch. 165, Sec. 12.01, eff. Sept. 1, 1997.  Amended by Acts 1999, 76th
Leg., ch. 62, Sec. 10.22, eff. Sept. 1, 1999;  Acts 2001, 77th Leg., ch. 786, Sec. 3, eff. June 14, 2001.
Amended by: 
Acts 2007, 80th Leg., R.S., Ch. 593 (H.B. 8), Sec. 1.11, eff. September 1, 2007.
Acts 2009, 81st Leg., R.S., Ch. 146 (S.B. 1832), Sec. 3, eff. September 1, 2009.
Acts 2011, 82nd Leg., R.S., Ch. 1 (S.B. 24), Sec. 5.02, eff. September 1, 2011.
Acts 2011, 82nd Leg., R.S., Ch. 122 (H.B. 3000), Sec. 11, eff. September 1, 2011.
Acts 2013, 83rd Leg., R.S., Ch. 161 (S.B. 1093), Sec. 9.011, eff. September 1, 2013.
Acts 2013, 83rd Leg., R.S., Ch. 1325 (S.B. 549), Sec. 3, eff. September 1, 2013.
Acts 2015, 84th Leg., R.S., Ch. 770 (H.B. 2299), Sec. 2.53, eff. January 1, 2017.

CASE LAW ON PAROLE AND MANDATORY SUPERVISION

• Prisoners in Texas have no constitutionally protected right to parole.  See Madison
v. Parker, 104 F.3d 765, 768-69(5th Cir. 1997); Allison v. Kyle, 66 F.3d 71, 74 (5th
Cir. 1995); Gilbertson v. Texas Board of Pardons and Paroles, 993 F.2d 74, 75 (5th
Cir. 1993).

• “The inability to earn good time credits does not give rise to a constitutional
violation.”   See Richmond v. Johnson, No. 3-01-CV-0757-D, 2001 U.S. Dist. LEXIS
15050 (N.D. Tex. July 24, 2001), citing Malchi v. Thaler, 211 F.3d 953, 959 (5th Cir.
2000).  

• Prisoners who are eligible for release on mandatory supervision (under the old
mandatory law in effect prior to September 1, 1996) have a protected liberty interest
in their previously earned good time credits.  However, the inability to earn such
credits does not give rise to a constitutional violation.  See Malchi, 211 F.3d 953, 959
(5th Cir. 2000).  Therefore, a reduction in line class, and a reduction in time earning
class, do not give rise to a constitutional claim.)

• With regard to parole conditions and the Super Intensive Supervision Program
(SISP), the Fifth Circuit has rejected the argument that a parolee is entitled to the
benefit of the parole laws in effect at the time of his conviction and subsequent
parole violation.  The Court has also rejected the argument that the retroactive
application of SISP violates the Ex Post Facto Clause because the SISP provisions
are more onerous than the former parole laws.   Cruz v. TDCJ Parole Division, No.
03-50745 (5th Cir. Jan. 30, 2004).

• Changes in Texas parole laws imposing electronic monitoring, urinalysis, driving
restrictions, and curfew do not constitute an ex post facto violation.  Cruz v. TDCJ
Parole Division, No. 03-50745 (5th Cir. Jan. 30, 2004).



• “Texas prisoners have no constitutional expectancy of parole; therefore, to the extent
that a parolee argues that he is entitled to the benefit of the parole laws that were in
effect at the time of his state conviction and subsequent parole violations, he has not
stated a violation of a constitutional right.  See Cruz v. TDCJ Parole Division, No.
03-50745 (5th Cir. Jan. 30, 2004), citing Orellana v. Kyle, 65 F.3d 29, 32 (5th Cir.
1985).  In Cruz, the Court also reiterated that changes in Texas parole laws imposing
electronic monitoring, urinalysis, driving restrictions and curfew did not constitute
an ex post facto violation.  See also Vineyard v. Keese, No. 95-10132 (5th Cir. Oct.
18, 1995).

• Prisoners serving life sentences are not eligible for release on mandatory supervision
under the old or current law.  See Arnold v. Cockrell, 306 F.3d 277 (5th Cir. 2002);
Ex parte Franks, 71 S.W.3d 327 (Tex.Crim.App. 2001).  

• Prisoners serving stacked sentences are only eligible for mandatory release on the
last stacked sentence.  Eary v. Dretke, Cause no. 2:01-CV-0422, 2004 U.S. Dist.
LEXIS 11210 (N.D. Tex. June 17, 2004), citing Ex parte Ruthart, 980 S.W.2d 469,
473 (Tex. Crim. App. 1998)



Ex Parte Retzlaff

In Retzlaff, 135 S.W.3d 45 (Tex.Crim.App. 2004), the Texas Court of Criminal Appeals
reviewed the constitutional issue of whether notice to a prisoner that he will be reviewed for release
on mandatory supervision at some unspecified time “before his projected release date” constitutes
timely notice consistent with due process.  Surprisingly, the Court held that it did not and ruled in
favor of the prisoner because the Board of Pardons and Paroles did not provide him with sufficient
notice of his discretionary mandatory supervision review date.  

Retzlaff, the prisoner, was convicted of possession of a weapon in a prohibited place in
March 1998 and sentenced to eight years in prison. He was eligible for release on discretionary
mandatory supervision on April 19, 2001. On December 20, 2000, a parole panel prospectively
denied him release on mandatory supervision.  The prisoner claimed that he was not sent notice that
the Parole Board would be considering whether to release him at that time.  The same thing
happened in 2001. He was told that the Parole Panel would review him for release in December,
2001, but the Parole Board then voted to deny his mandatory supervision release on November 13,
2001 – two weeks before the earliest date he was scheduled to be reviewed.  The prisoner filed a writ
of habeas corpus, alleging that he had been deprived of due process because the Parole Panel
reviewed his case before the month scheduled.  See Ex parte Shook, 59 S.W.3d 174, 176 (Tex. Crim.
App. 2001), in which the Texas Court of Criminal Appeals held that when the Parole Board gives
a prisoner notice of a specific date on which the hearing is scheduled to take place, the prisoner is
entitled to rely on that information and accordingly has until that date to submit relevant information
on his behalf.  If the Parole Board holds the hearing on a date earlier than the specific date the
prisoner has been notified that the hearing will take place, then the prisoner has been misled by the
notice and denied the full opportunity he was told he would have in order to submit relevant
information to the Board.

On August 21, 2002, the Court agreed with Retzlaff and granted him what it thought was the
appropriate relief  – another hearing with sufficient advance notice of its timing so that he would
have an opportunity to submit relevant information to the Board before it made a decision.  See Ex
parte Retzlaff, No. 74,412, slip op. at 2 (Tex. Crim. App. 2002) (not designated for publication)
(Court ordered the Board to “consider Applicant for mandatory release and provide him with timely
notice that such consideration will occur.”

Ten months later Retzlaff filed another writ complaining that “the Board pulled the same
stunt as before.”  This time, the Board informed applicant on March 7, 2002, that it would review
him for release on mandatory supervision at some unspecified future date, but that he should submit
any additional written materials that he would like the Board to review “as soon as possible.”  The
Board’s notice was a standardized form which read, in part:  “Before your projected release date,
the Board will review your file and all available records to determine if you will be released.”  The
notice did not advise Retzlaff of his projected release date.  The “unspecified date” turned out to be
ten months later, on January 16, 2003, but Retzlaff was not informed of that date until he received
a denial letter afterwards.



In the second writ, Retzlaff claimed that he was “denied a meaningful opportunity to be
heard when the Parole Board conducted a hearing in [his] case on a date for which [he] had not been
given notice.”  He argued that the “ambiguous, vague” notice that he had received on March 7, 2002,
was “was just as defective” as the notice he had received in 2001, and that the Board therefore
violated his right to due process under the Fifth and Fourteenth Amendments.

The Court determined that  “given an inmate’s vested liberty interest set out in the mandatory
supervision statute . . . written notice that an inmate will be reviewed at some unspecified time in
the future, coupled with a request that he submit relevant materials ‘as soon as possible,’ is
constitutionally deficient notice.  It fails to specify any relevant time frame, and it is so vague that
it poses an unacceptable risk of adversely affecting an inmate.  With this type of notice, an inmate
could be reviewed the day after the notice was sent and therefore his materials could not be
submitted in time, or he could be reviewed in ten to twelve months, in which case his materials may
be entirely out-of-date. This notice is, from a constitutional due process standpoint, the same as no
notice at all.”  See Ex parte Retzlaff, 2004 Tex. Crim. App.  LEXIS 378 (Tex. Crim, App. March 3,
2004) at *11-12, rehearing denied by Ex parte Retzlaff, 2004 Tex. Crim. App. LEXIS 900 (Tex.
Crim. App., May 19, 2004), opinion withdrawn by, superseded by Ex parte Retzlaff, 135 S.W.3d 45,
2004 Tex. Crim. App. LEXIS 897 (Tex. Crim. App., May 19, 2004).

Following the Supreme Court's reasoning in Greenholtz v. Inmates of Nebraska Penal and
Correctional Complex, 442 U.S. 1, 13, 60 L. Ed. 2d 668, 99 S. Ct. 2100 (1979) (discussing what
process is constitutionally due for state parole board hearings), the Court held that a prisoner is
entitled to notice of the specific month and year in which he will be reviewed for release on
mandatory supervision.  The Court also held that the prisoner must be given at least thirty
days advance notice that he will be reviewed in the specified month so that he has a sufficient
opportunity to submit materials on his behalf.  See Ex parte Retzlaff, 2004 Tex. Crim. App. 
LEXIS 378 (Tex. Crim, App. March 3, 2004) at *11-12, rehearing denied by Ex parte Retzlaff, 2004
Tex. Crim. App. LEXIS 900 (Tex. Crim. App., May 19, 2004), opinion withdrawn by, superseded
by Ex parte Retzlaff, 135 S.W.3d 45, 2004 Tex. Crim. App. LEXIS 897 (Tex. Crim. App., May 19,
2004).  

The Court granted writ relief to Retzlaff.  The State filed a Motion for Rehearing, which the
Court granted.  After rehearing, the Court again ruled in favor of Retzlaff.  Ex parte Retzlaff, 135
S.W.3d 45, 2004 Tex. Crim. App. LEXIS 897 (Tex. Crim. App., May 19, 2004).



Coleman v. Dretke

In Coleman v. Dretke, 409  F.3d 665 (5th Cir.), cert. denied 2005 U.S. LEXIS 7355 (Oct.
11, 2005), the Fifth Circuit rebuked the TDCJ for imposing sex offender conditions on parolees who
did not have convictions for sex offenses.  

Plaintiff Coleman was convicted of a burglary in 1986 and sentenced to 30 years.  He paroled
in 1991.  While on parole he was indicted for aggravated sexual assault of a child and indecency
with a child.  The charges were reduced to a charge of “misdemeanor assault.”  Coleman plead
guilty and his parole for the burglary conviction was revoked. 

Coleman was released on mandatory supervision in January 2001.  One of the conditions of
his release required him to register as a sex offender and to attend sex offender counseling.  Coleman
was not given advance notice or an opportunity to contest the imposition of these conditions. 
Coleman registered as a sex offender, but he did not attend counseling.  In July 2001, his parole was
revoked.

Coleman argued that the imposition of the registration requirement and the therapy as
conditions to release, without affording him the opportunity to contest the sex offender status,
violated his rights to Due Process.

The Court held that prisoners not convicted of sex offenses have a protected liberty interest
in being free from sex offender classifications and conditions.  This means that the TDCJ and Board
of Pardons and Paroles must provide due process before imposing sex offender registration and
therapy as conditions to the release on mandatory supervision for a prisoner who has never been
convicted of a sex crime.  In its opinion, the Court held:

“The Department may condition Coleman’s parole on sex offender
registration and therapy only if he is determined to constitute a threat
to society by reason of his lack of sexual control.  Absent a
conviction of a sex offense, the Department must afford him an
appropriate hearing and find that he possesses this offensive
characteristic before imposing such conditions.”

This means that the sex offender registration and sex counseling conditions may be imposed
only if the prisoner is deemed to constitute a threat to society by reason of his lack of sexual control
(as evidenced by a conviction for a sex offense).  If the prisoner has no convictions for sex offenses,
then the TDCJ and Board must give him due process in the form of a hearing at which the TDCJ and
Board present their argument and evidence in support of the sex-related conditions, and the prisoner
defends and contests the state’s evidence and/or puts on his own evidence.  If, upon a full and fair
hearing, it is determined that the conditions are justified, then the TDCJ and Board may impose the
sex-related conditions.



The TDCJ tried to appeal this decision to the United States Supreme Court.  However, on
October 11, 2005, the USSC denied the TDCJ’s petition for writ of certiorari.  

The Coleman decision will impact prisoners being released; prisoners who are currently
under sex offender caseloads;  and prisoners who had their parole or mandatory supervision revoked
based upon failure to comply with sex offender registration and/or sex counseling.  It is important
to remember that this court case applies to prisoners who do not have convictions for sex offenses. 
This decision does not affect prisoners who have convictions for sex offenses.

Recent Developments In Case Law

The following cases address various issues related to parole, mandatory supervision,
revocations and time credits”

• Ex parte Garrin Wardner Keller, 2005 Tex. Crim. App. LEXIS 1616 (Oct. 5, 2005)
• Ex Parte Thompson, 2005 Tex. Crim. App. LEXIS 1616 (Sept. 28, 2005) 
• Ex Parte George Alexander Ervin, 2005 Tex. Crim. App. LEXIS 518 (April 6, 2005)
• Ex Parte Keenan Dean Byrd, 162 S.W.3d 250 (Tex.Crim.App.–2005)
• Ex Parte Andrew Michael Mabry, 137 S.W.3d 58 (Tex.Crim.App.–2004)
• Ex Parte Lucian Lee Spann, 132 S.W.2d 390 (Tex.Crim.App.–2004)
• Ex Parte Geiken, 28 S.W.3d 553 (Tex.Crim.App.–2000)



Ex parte Mabry
NOV. 15, 2004 published in Prison Legal News
By Matthew T. Clarke 

The Texas Court of Criminal Appeals has recently clarified the meaning of the recent statute
allowing the award of parole “street time” credits for prisoners convicted of non-violent crimes. 

Lucian Lee Spann and Andrew Michael Marby are Texas state prisoners who, after having their
paroles revoked, were denied their “street time” credits under § 508.283(c), Texas Government
Code, the law enacted in 2001 to allow the limited restoration of “street time” credits to prisoners
convicted of non-violent offenses who had successfully been on parole for more time than the
remaining portion of their sentences. Both filed state petitions for a writ of habeas corpus pursuant
to Article 11.07, Texas Code of Criminal Procedure, seeking credit for “street time” on parole. 

The problem for Spann was ambiguous wording in the statute which allowed the “remaining
portion” of the sentence to be calculated as either the entire sentence remaining on the date he was
released on parole or the amount remaining on that date minus the time actually spent on parole. The
Court of Criminal Appeals held that to interpret the “remaining portion” as all the time remaining
on the sentence on the date the prisoner was released on parole would lead to the absurd result that
prisoners could never get credit for “street time.” This was clearly contrary to the intent of the
Legislature in enacting the “street credit” statute. Therefore, the court held that the “remaining
portion” of the sentence was the amount of time remaining at release to parole minus the time
actually spent on parole prior to the initiation of revocation proceedings. Thus, a prisoner who has
spent more time on parole than is left on the sentence will be credited with street time provided the
crime of conviction is not one of the excluded ones. 

Marby's problems were similar. He was convicted of burglary of a habitation with commission of
theft in 1990, before the enactment date of the “street time” restoration statute. At that time, this was
a first-degree felony under § 30.02, Texas Penal Code. In 1995, the Legislature changed § 30.02 to
reduce burglary of a habitation with the commission of theft to a second-degree felony. Later, the
Legislature changed § 508.149, Texas Government Code, to exclude from mandatory release any
violations of § 30.02 that are first-degree felonies. In 2001, the Legislature referenced § 508.169 in
listing the violent crimes which rendered a prisoner whose parole was revoked ineligible for “street
time” credit. 

Marby was released on parole after serving 1,147 days of his 10-year (3,650-day) sentence. This left
2,503 days remaining on his sentence when he was released to parole. Marby's parole was violated
after 1,707 days. However, TDCJ refused to grant him mandatory supervision or restore his “street
time” citing the current version of § 508.149. Thus, Marby was being denied “street time” credit
based on an incorrect application of a statute passed after his offense was committed. 

The court held that, under the law in effect at the time of Marby's crime (Article 42.18, Texas Code
of Criminal Procedure, repealed and moved to § 508.149 in 1997), he would have been eligible for
mandatory supervision. Therefore, the changes made in § 508.149 cannot be applied retroactively
to deny him mandatory supervision. Furthermore, the Legislature enacted savings clauses when it
changed the parole and mandatory supervision laws specifically exempting persons convicted of
offenses occurring prior to the enactment date of the amended laws from application of the
amendments and continuing the prior law in effect for those persons. Therefore, Marby was eligible
for mandatory supervision and “street time” credit. 

Therefore, the court ordered that Spann and Marby be awarded “street time” credits equal to the
amount of time they spent on parole and that Marby be considered as eligible for mandatory
supervision release. See: Ex parte Spann, 132 S.W.3d 390 (Tex.Crim.App. 2004) and Ex parte
Marby, 137 S.W.3d 58 (Tex.Crim.App. 2004).



Teague v. Quarterman
Cause 05-11368 (5th Cir. March 21, 2007) 

On March 21, 2007, the United States Court of Appeals for the Fifth Circuit issued its
decision in Teague v. Quarterman.  Teague is a very important case that directly affects
prisoners who are eligible for mandatory supervision release.  I suspect that the TDCJ
will ask for rehearing and try to persuade the full Court to reverse the Teague decision. 
However, unless and until the Court reverses itself, Teague is good law.

CASE HISTORY

1. Disciplinary Case and Hearing

In December 2001, TDCJ prisoner Teague received a disciplinary case for “trafficking and
trading” (Offense Code 15.0) because another prisoner (Jordan) “caused $225.00 to be deposited
into Teague’s” Inmate Trust Fund Account.  The TDCJ alleged that Teague had Jordan place the
money into his ITF account in exchange for Teague providing Jordan with legal assistance.  Teague
denied the allegation.  The TDCJ produced no evidence to show that Teague knew that Jordan had
asked someone to deposit money into Teague’s ITF account.  Nevertheless, at the disciplinary
hearing, Teague was found guilty and part of his sanction was the loss of 30 days of good time.  The
TDCJ also seized $225.00 from his Inmate Trust Fund account.  After his Step 1 and Step 2 were
denied, Teague filed a pro se petition for writ of habeas corpus (28 U.S.C. §2254) in federal court. 

2. 28 U.S.C. §2254

Teague alleged that he was deprived of procedural due process under the Fourteenth
Amendment and raised the following claims:

• Insufficient evidence to support the finding of guilt
• Prison officials failed to serve him timely with notice of the alleged violation
• Disciplinary hearing officer was not impartial
• Disciplinary hearing officer improperly denied his request to call witnesses
• Disciplinary hearing officer improperly denied his request to have the

charging officer present at the hearing
• Disciplinary hearing officer stopped recoding the hearing during Teague’s

presentation of evidence
• TDCJ improperly removed $225.00 from his inmate trust account



The District Court granted relief on the grounds that there was insufficient evidence to
support the disciplinary hearing officer’s guilty finding.  The District Court denied all other claims.

The TDCJ filed a Rule 59e “Motion to Alter or Amend the Judgment” on the grounds that
the loss of 30 days of good time is “de minimis” and insufficient to warrant due process protection.

The District Court agreed that the loss of 30 days of good-time credits, which represented
approximately .18% of Teague’s prison sentence, was de minimis.  The Court granted the TDCJ’s
Motion and held that the loss of 30 days of good-time credits was insufficient to entitle Teague to
due process.

Teague then filed a Motion for Certificate of Appealability, which the District Court granted.

3. United States Court of Appeals for the Fifth Circuit

On March 21, 2007, almost six years after the disciplinary hearing on the trafficking and
trading case, the Fifth Circuit Court of Appeals issued its decision in Teague.

In its opinion, the Court affirmed:

(1) When a state prisoner has a constitutional expectancy to an
early release from prison based on the accumulation of good-
time credits, he has a protected liberty interest in the good-
time credits and is entitled to due process before he can be
deprived of the good time credits; and

(2) There is no right or constitutional expectancy to early release
on parole in Texas because parole is within the total and
unfettered discretion of the State; and 

(3) Texas’ pre-September 1, 1996 mandatory supervision statute
creates a protected liberty interest in good-time credits. 
Therefore, prisoners eligible for mandatory supervision
release under the pre-September 1, 1996 statute are entitled
to due process before the TDCJ can take away any of their
good-time credits.  



The Court also held, for the first time:

(1) Texas’ post-September 1, 1996 mandatory supervision statute
does not deprive prisoners of their constitutional expectancy
of release; and 

(2) Texas’ post-September 1, 1996 mandatory supervision statute
creates a constitutional expectancy of early release and a
protected liberty interest in previously earned good-time
credits.  Therefore, prisoners eligible for mandatory
supervision release under the post-September 1, 1996 statute
are entitled to due process before the TDCJ can take away
any of their good-time credits; and

(3) Good time may not be taken away from a state prisoner by a
TDCJ administrative tribunal without affording the prisoner
due process, regardless of the absolute number of days
forfeited of the percentage of the sentence (or the remaining
balance thereof) represented by the number of days lost; and

(4) TDCJ cannot discipline a prisoner for a Code 15.0 Offense
(trafficking and trading) when there is no evidence that the
prisoner had any knowledge of or participated in an
unauthorized deposit into his Inmate Trust Fund Account.  

WHY THIS CASE IS IMPORTANT

All prisoners with mandatory supervision dates have a protected interest in their good-time. 
Prior to Teague, only prisoners who were under the pre-September 1, 1996 mandatory supervision 
statute had a protected interest in their good-time credits.

The TDCJ must give this class of prisoners (prisoners with mandatory supervision dates) due
process before depriving them of any previously earned good-time credits, regardless of the amount
of the good time and there is no exception for an amount that might otherwise be considered “de
minimis.”

If a prisoner with a mandatory supervision date loses good time in a disciplinary hearing, he
can challenge the disciplinary hearing via a federal petition for writ of habeas corpus.

The TDCJ cannot use Offense Code 15.0 (trafficking & trading offense) to punish a prisoner
who has no knowledge of or participation in an unauthorized deposit into his trust account.



WHAT TO REMEMBER

This case has no affect on prisoners who are not eligible for mandatory supervision release. 
The holdings in this case have no application to parole because there is no right or constitutional
expectancy to early release on parole in Texas.  Parole is within the total and unfettered discretion
of the State.

ALSO IMPORTANT

This case took almost six years to work its way through the courts.

Teague was represented by court appointed attorney Jason Douglas Hawkins of the Federal
Public Defender’s Office for the Northern District of Texas.

TDCJ was represented by Steven Michael Bozarth of the Texas Attorney General’s Office. 
Steven Bozarth.  Melinda Bozarth is the former General Counsel for the Texas Department of
Criminal Justice.

The Fifth Circuit heard oral argument on November 9, 2006.

WHAT PRISONERS SHOULD DO IF THIS CASE APPLIES TO THEM

Any prisoner who was disciplined and punished for a Code 15.0 offense, and who the TDCJ
did not/cannot prove had knowledge of or participated in the unauthorized deposit into his ITF
account, should file a grievance about the disciplinary case and ask that the case be reversed
regardless of how long ago the disciplinary case was written.  He should file both a Step 1 and Step
2 and cite Teague as support for his grievance.

If the prisoner had money confiscated from his ITF account because of a Code 15.0 Offense
(trafficking and trading), he should file a grievance and request that the TDCJ refund the money. 
He should file both a Step 1 and Step 2 and cite the Teague case as support for his grievance.



Wion v. Dretke
Cause MO-05-CV-46; Western District of Texas

In this habeas case, a TDCJ prisoner alleged that the application of current parole law (i.e.,
“extraordinary vote” requirements), rather than the parole law in effect at the time of sentencing, is
unconstitutional, violates due process, Equal Protection, the American Disabilities Act,
Rehabilitation Act and the Ex Post Facto doctrine.  The prisoner-petitioner argued that he should
be reviewed under the parole law in effect at the time of his sentencing in 1985, when the
“extraordinary vote” requirement did not exist.

In January 2007, the federal district court held a hearing during which statistical evidence
regarding the virtual impossibility of making parole under the “extraordinary vote” requirements
was introduced.  Apparently the testimony of the State’s witness, Troy Fox, either verified or did
not contradict the statistical evidence presented by the Petitioner.  On February 23, 2007, the 
Magistrate Judge recommended granting the petition for writ of habeas corpus as to the Petitioner’s
Ex Post Facto claim.  He recommended dismissing it as to all other claims (American Disabilities
Act, Rehabilitation Act, Equal Protection).

On March 29, 2007, the District Court adopted the Magistrate’s recommendation and ordered
“In future parole hearings held for Petitioner, that he be considered for parole under the law
as it was at the time of his sentencing in 1985.”

The State appealed and the District Court stayed its order pending a decision from the Fifth
Circuit Court of Appeals.  In April 2009, the Fifth Circuit Court of Appeals reversed the District
Court and ruled against Wion based on the statute of limitations.  The Fifth Circuit held that
Wion had waited too long to bring his claims.


